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Herndon, Virgina 20170-4817

Pear Mr, Cruickshanle

The Nationai Qcean and Atmospheric Administration (NOAA )} has reviewed the Minerals
Management Service's (MMS) Advance Notice nf Prupused Rulemaking (ANFR) on
Alternate Energe-Relared Uses on the Quter Continemal Shelf (QCS) and appreciates the
opportunity to comment on the development of this program. Over the past scveral years,
there has been growing interest in the development and utitization of marine resources in the
U8 Exclusive Economic Zone (REZ) for nontraditional forms of encrgy development, such
as the establishmoent of Hiquefiad natoval gas (LNG) terminals, exiraction of methane
hydrates, and production of rencwable energy sources, including offshore wind power, tidal
energy. and ogcan thermal conversion. The level of discussions and number or proposals for
eneryy production in federal offshore waters is growing as interest in offshore aquaculture
deveiopment and other nom-erergy related uses increases.

As the activity of multiple usor groups increases mn the marine setting, NOAA believes the
agencies charged with managing resources and uses on the OCS should work wgether 1o
develop a more comprehensive and coordinated ocean management framework that will
allow for improved decision making in the best interest of the American public. NOAA has
provided specific conmments to MMS on the development of alternate energy-relaied uscs on
the OCS while noting that a dialogue between NOAA and MMS to address larger vcean
management issues would benefit this new program as well as future management efforts,

NOAA views these comments as the beginning of many future discussions regarding the
development of alternate uses on the OCS, as well as broader ceean management issues.
Please note NOAA's points of contact for coordinating with MMS on the ANPR. Thank vou
for the opportunity to provide comments. NOAA looks fowward 1o working with MMS on
these activitigs,

Sincerely,

siger, Ph.D)
Assiztant Administrator

Acting Deputy A
Regulatory Programs

Enclosure
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NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION (NOAA)
COMMENTS ON
DEPARTMENT OF THE INTERIOR’S MINERALS MANAGEMENT SERVICE
(MMS) ADVANCED NOTICE OF PROPOSED RULEMAKING (ANPR)
30 C.F.R. PART 285, RIN 1010-AD30, DECEMBER 30, 2005

ALTERNATE ENERGY-RELATED USES ON
THE OUTER CONTINENTAL SHELF (OCS8)

February 28, 2006

The National Oceanfc and Atmospheric Administration (NOAA) appreciates {hic
opportunity to provide comments on the Department of the Interior, Minerals
Management Service’s (MM} Advance Notice of Proposed Rulemaking (ANPR) on the
Altemate Encrgy-Related Uses of the Outer Continental Shelf. MMS is seeking
comments on the development of a regulatory program to implement portions of the
Energy Policy Act of 2005, Section 388 regarding energy development from sources
other than oil and gas on the OCS (i.e., renewable cncrgy such as wind, wave, solar, and
carrent and nonrenewabie alternative energy). MMS is also seeking commants
regarding alternate uses ol existing facilities such as, but not limited 1o ofTshore
aquacuiture. research, education. recreation, support for offshore operations, and
telecommunications facilities. The following comments reflect input from the full range
of our ocean programs and statutory authorities.

Many NOAA mandates have iegitimate and porentially overlapping statutory jurisdiction
with the proposed activities described in this ANPR, depending on the nature and
location of the activity, These include, but are not limited to: the Endangered Speeics
Act 16 U.S.C 153] ot seq., the Magnuson-Stevens Fishery Conservation and
Management Act 16 U,8.C. 1801 o seq., Coastal Zone Management Act 16 U.S.C 1451
¢t s¢q., Marine Mammal Protection Act 16 U.S.C 1361 ct seq.. National Marine
Sanctuaries Act 16 U.S.C 1431 ¢t seq., Marine Protection Research and Sanctuarics Act
16 USC 1431-14452, Atlantic Tunas Convention Act 16 U.S.C. 971 ¢t seq., Eastern
Pacific Tuna Fishing Act 16 U.S.C 972, Atlantic Striped Rass Conservation Act 16 U.S.C
1851, Salmon and Steclhead Conservation and Enhancement Act 16 ULS.C 3301 et seq..,
North Atlantic Salmon Fishing Act 16 U.S.C 3601 et seq., National Environmental Policy
Act 42 U.S.C 4321 et seq., Federal Water Pollution Control Act {Clean Water Act) 33
U.S.C 1251 et seq., and Rivers and Harbors Act 33 U.S.C. 401.

NOAA supports oiforts for the development and implementation of a program to marage
aiternate energy-related uses on the OCS. NOAA believes (his is a timely opportunity to
work with MMS 1o address ocean management in the OCS in a comprehensive and
coordinated manner for the benefit of rescurce use and conservation in the marine
environment. NOAA believes MMS should view 1ts mandaic to rogulate aiternate uses in
the OCS in an coosystem context and proceed in 2 precautionary manner in order Lo
evaluate the implementation of new and emerging technologies in the marine sciting.
Early consuitation with NOAA and other agencies will benefit all perties invelved by
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mminmizing costs, time expenditurcs, and impacts (o marine resources. Finally, NOAA
sees value in providing alternate uses of existing OCS structures for new activities, such
as aquaculiure, provided MMS considers these uses in a larger ecosystem context.

Based on the potential for shared interests, NOAA is willing lo work collghoratively with
MMS 1o provide background information. develop creative solutions. simplify processcs,
and resolve any potential differences. From thal perepoctive, these commenis should be
considered as a beginming of interagency discussions rather than the ond.

GENERAL COMMENTS

NOAA believes that the federal agencics, in coordination with the coastal staies and other
stakeholders, should develop a more comprehensive occan management regime. MMS'
5-Year Program, combined with this rulemaking under the Act, presents a timely
opportunity to begin this process. By doing so, there could be greater predictability in
determining appropriate and available locations for various GCS activities, Such upfront
ocean planning could also help resolve user conflicts and could provide greater assurance
for Tocating various types of cnergy-related projects: this approach mirrors our charge in
the Qcean Action Plan.

NOAA has extensive resources 1o contribute to a collaborative ocean management
regime. For example. NOAA™s National Marine Sanctuaries Program, Maring Protected
Arcas Program, Protected Resources Program and Fisheries Habitat Program can
contribute information on specific resources of distinet arcas of the cceans. NOAAs
Coastal Management Program can provide a dircet link to the State coastal management
programs and Coastal Zone Management Act (CZM A)-related 1ssucs. NOAAs Coustal
Services Cenler can provide information related o coastal observing systems, remoic
scnsing and other technological services. NOAA’s Ocean Exploration, National
Undersea Research Program, and NOAA's Pacific Marine Environment Laboratory's
undersea vents programs may be able to contribute information about the “geographical,
geological and ecological characteristics™ (and archacological information) as well as
“epvirenmental sensitivity and marine productivity™ of regions of the OCS. The
NOAA/Umversity of New Hampshire partnership with the Center Jor Coastal and Qcean
Mapping and Joint Hydrographic Center develop innovative and sophisticated, 3-D
mapping and visualization lools to interactively explore and analyze manv forms of data
and data processing Lechniques refovant to defermining possible uses of the OCS.
NOAA's Coastal Management. National Lstuarine Rescarch Reserve and Sea Grant
programs should also be able to contribute information regarding coastal communitics
and sconomieas,

Building or the work of the Subcommitiee on Alternative Energy/Use of the OCS Policy
Committee. MMS, in collaboration with NOAA and other pertinent federal agencies,
should estabylish a method for consistent decision making through the wdentification of
pertinent federal statutes, and development of eritoria and a process for evaluating
alternatives based on the multiple statutory goals, objoctives, and standards. Effoctive
criteria for cvaluating proposed offshore uses include ensuring sustainability of rescurces:

3%
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conserving biodiversity; and maintaining cconormic, social, and cultural access to
resources. These criteria can he most effectively incorporated through an ecosystom
approach to management (EAM). EAM {s management that 's adaptive. geographically
specificd, takes account of ecosystem knowledge and uncertaintics, considers multiple
external influences, and strives to balance diverse social objectives. Adopting an
ecosystem approach would put alternate energy use policy decisions 1n a broader context
FAM is a major element of NOAA s strategic plan and many resources within the agency
are availabic for congultation by and collaberation with MMS. As resources allow,
NOAA encourages MMS to use this rulemaking to begin this dialogue.

The Alternate Encrgy-Related Uses on the OCS is a new program within MMS,
managing the implementation of relatively new and emerging technologies while
considering creative uses of existing facilites, The depth of information regarding
nnpacis on living marme resources may vary by technology and location. Conscguently,
NOAA recommends MMS implement the Program i a phased and precautionary manner
(sce Appendix 1) to cnable agencies to develop efficient procedures that will avoid or
minimize impacts on living maring resources.

SPECIFIC COMMENTS

NQAA's specific comments are offered in order based on the five program areas listed in
MMS's ANPR, Note that we do not offer comments on each question or topic listed in
the ANPR,

Agcess to OCS Lands and Resources

E. Idennfy gsouraphical arcas of inierest

At present. MMS is working on developing an integrated information system, referred to
as the Multipurpose Marme Cadastre (MMUO). to provide spatial data on designations.
uscs, restrictions, and responsibilities in the marine environment, in fulfillment of its
requirements under the Energy Policy Act. NCAA has submitted comments on
development of the MMC and looks forward 1o working with MMS and other federal
partners in develomng this information svstem. The MMC in development should
provide essential mmflormation that 1s needed to examine and evaluate proposed ofTshore
activities (under authority of Section 388 of the Energy Policy Agt). However, it is
critical that MMS: inciode all pertinent information in its integrated information system,
provide opportunities wherchy information can be updated, added, and amended as
necessary on a timely basis; and allow access to thes information, as appropriaic by other
local, state. and federal agencics, potential applicants, and the public, This includes
metadata on socig! and economic usce and non-use values associated with the geographic
arcas delineated in the database.

NOAA has detatled time serics of marine data that may be helpful as MMS or industry
sectors evaluate the effects of proposals on marine resources and their habitat, Our data
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and GI18 products couid help identify aress o avoid for economic, ecolagical, or cultural
TeUsons.

(3. Process nermuiss and spplications

NOAA recommends a process that integrates agency input at the earhiest possible stage of
analysis when our technical review staff 1s given opportunities to review preliminary
plans in the permit process. Specifically, NOAA recommends a process that includes
formal review at the preliminary design, feasibility design, and final design stages of
development, The review process should evaluale a project in an ecosystern context and
consider sustamability of resources, conservation of biodiversity, and maintenance of
gconomic, social, and cultural access 1o resources.

H. Process pre-apniication resource gssessments

NOAA recommends that MMS make scoping of environmental, ccosystem, and resource
issues and compliance a condition of the pre-application process. This is similar to
Federal Encrgy Regulatory Commission’s (FERC) actions under the Federal Power Act,
where stzkehelders are notilied of an applicant’s intent to pursue feasibility studies.
FEarly notification allows resource agencies to disclose regulatory and permit conditions
10 apphicants at the carlicst possible stage of development. Since the OCS already
supports multipic uscs, pre-application discussions should reduce conflicts that consume
valuable time and effort.

3. In cases where applicants or interested purties propose activiies that would foreclose
competing fture uses. how should MMS estimate “a faiv return, " especially if the
competing uses would likelv be public wses?

in caleulating the value of various proposed offshore activities, non-market valuation
techniques should be included to provide an cstimate for the value of restricting or
prohibiting uscs in particular areas ol the cxclusive economie zone (EEZ). Calculation
and examination of these values shouid be used to determine the costs to socicty of
permitting a particular activity {at the loss of another potential sctivity or set of benefits
that would be provided »f uses were restricted or prohibited in a particular area). These
costs should be recovered from permit appheants through fees, royalties on use, and/or a
combination of both. I addition to seeking to recoup its admmistrative, operating,
monitoring, and enforcentent costs, MMS should callect resource rent, at a sufficient rate
to compensate society lor the costs of opportunities foregone by permitiing a parlicular
activity thal uses or impacts a public trusl resource.

4, What consilinies o geographical area of interesi?
From a marine resource puint of view, an eapansive reading of the term should be
empioyed. The geographical area of Interest must reflect
* Migrations of marine speeics into. through. or ncar the project area
» rpact io spocies or their habimt associated with altered tides, currents, water
chemisiry, or other natural phenomena
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« [mpacts resuiting from construction. operations, and transportation associsted
with the project

»  Anundersianding of both local and regional ecosystem functions and infer-
relationghips

s Effects of energy-related OCS activities on the sport and cornmercial fishing
wmdustry. protected species, marine protected areas, and cultural resources

s Consideration of necessary onshore support facilities,

5. What assessmenis should we complete prior to competition?
As mentioned above, NOAA encourages MMS to consult with us carly in regional
planaing cfforts or in developing specific projects. NOAA recommends MMS use the
NEPA process as a guide for carly and continued coordination. In addition, assessments
should be Broad in scope, and include an cvaluation of the direct, indirect. and cumulative
impacts of activities on Lving marine resources, habitat and physical features, other
cnvitonmenta! features (such as water guality), cultural resources and current uses (and

OV -LiSEs).

7. Should MMS 1oke o Broad approach 1o developing a program, or should efforis be
rrgeied 10 specific regions?

Development of this pragram should he donc on a national scale, with the establishment
of nattonally consistent regulatory requirements, criteria, and processes. Although
activities and designetions in the EEZ will have localized and regional impacts,
significant national concerns and interests will also be implicated. While development of
a regulatory program can be tailored to mect local and regional needs and concerns,
MMS' regulatory program should provide an overarching sct of national requirements
that will e applied on a regional basis. A broadly defined program should recognize,
however. that there will exist variations in tvpes of hving maring resources and sensitivity
to impacts. Natural resource concerns must be addressed at all sites, and measures to
climinate, mnimize, and/or mitigate for resource impacts must be identified to the
satisfaction of the agencies exercising statutory authorities. Conflicts with and
opportunitics for other OCS industrics should be analyzed from a similar perspective,

8. How should MMS consider other existing uses when identifiing areas for access?
Existing uscs shouid be afforded deference when considering new areas for access.
MMS should look for opportunities based o compatibility of multiple uscs, ability 1o
mirimize conflicts among existing and new uses, or abiiily 1o adequately mitigate for
impacts on existing uses by new projects. MMS should also defer fo existing marine
resources (n areas where ecological values have preempied other OCS development.
Othzr potential uses of existing faciiitics or OCS areas should be evaluated whan
considering energy-related projects,

9. How should MMS halance existing uses wiilin an area with potential wind and
CHITEN energy projects?

NEPA and the Federal Power Act provide mechanisms for balancing complex natural
resource and socioeconomic miercsts. MMS should employ these methods, and where
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appropriate. develop similar methods targeted for particular situations. A key component
of such coordination s a full and open dialogue beginning as carly as pessible.

i1 What criterta fe.g. - environmetial considerations, energy needs. economic) should
MMS consider in deciding whether or nat io approve a project? What criteria should
MMS consider for different competing profects fi.e. - wind versus current] for the same
site?
Criteria for evaluating proposed offshore uses should include an examinatuon ol'the
impacts a praposed olTehore use would have on living marine resources, habitat, and
ecosystemn functions and heneflits. Three strategic goals for every managed area should
he Lo

e Ensure sustzinability of resources

s Conserve biodiversity

» Maintain economic, social, and cultural access to resources

Other criteria include measuring the complete suite of soctetal benefits and costs.
including ecosystem goods and services in four categories;
* Provisioning scrvices (e.g.. products obtained from the ccosystem such as food,
water, minerals):
¢ Regulating services (henefits derived from regulation of ecosystem processes
such as climate regulation, disesse regulation);
o Cuitural services (nonmaterial or non-market benefits obtained from ecosystems,
such as recreation and ecotourisnl. agsthetic, cultural heritage); and
e Supporting services {services necessary for the production of all other scrvices,
such as nutrient eyeling, primary production).

Impacts {from any given praoject may be minor or substantial depending on the naturc of
the activity and its lecation. Imypacts may be direct, indirect, and cumulative 1o species
and their habitats, MMS's knowiedge of al! these considerations will assist your agency
in making sound permitting decisions.

Environmental Information, Management, and Compliance

NOAA encourages MMS to use the best available science when evaluating a lease sale or
project. The level of information used in decision making should be commensurate with
the complexity and magnitude of the potential adverse effects of a project. Impacts that
are more than minimal end have g lasting duration are of concern to NOAA, NOAA
izelicves that MMS should consider impuets (o all state and federal marine protected
areas. While MMS may not authorize an alternele energy-related use within a designated
nrotzcled arex or habitat tvpe. the regulations should aiso consider foreseeable collatoral
or boundary impacts 10 these resources resulting from energy development from sources
other than ofl and gas on the OCS.

NOAA encourages MMS (o implement a monitoring program for both project
development and ongoing operations as impacts to living marine rescurces can ocour in
botlr stages. The project applicant should retain the hurden of proof and hold
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responsibility for mounitoring project impacis. An enforcement program should ensure
the project applicant complies with permit terms and conditions,

K. Information requirements needed [or environmental manacement svstems for anv
profect

As mentioned above. NOAA holds a large inventory of site-specific marine data that
could be helpful to MMS for evaluating program- or project-level designs. NOAA also
recommends MMS conduct, at a minimum, an environmental assessment that considers
drrect, mdirect, and cumulative impacts on individual species and their habitais, as well
as an coosystem-level analysis of potertial impacts and clfects on or opportunities for
other OCS uses. MMS should cvaluate alicrnative measures for avoidance, redustion.
minimization, or mitigation,

M. Examples of best practices for environmertal compliance. monitoring and
effectiveness belny used i the ULS. and clsewhere,

NOAA 15 developing a draft “best practices™ document for LNG apoplications, which is
expecied 10 be made availahie for public comment in the near future. Similar efforts of
compliance and monitoring include cooperative efforts on wind and hydrokinctics,
criteria for marine acoustics, vessel approach measures for marine mammals, and
Essential Fish Habitat guidance. Through the Acoustical Society of America, criteria are
being developed for management practices for activities thal gencratc marine noisc and
impacts on fish. sca turtles, and maring mammals.

As for regulatory regimes MMS might want to consider as it proceeds with this
rulemaking. there are several polential Interior models. Obviously. the current OCSLA
regulatory structure is the most comprehensive resource management program for the
OCS. In addition, the Federal Land Policy and Management Act authorizing the Bureau
of Land Management's (BLM) Wind Energy Development Program on public lands may
oc uscful. BLM's Wind Unergy Development Program for onshare public lands.
including its associated programmatic environmental impact statement, might be a
particularly relevant model, because it has been relatively well received by most
stakeholders. and because MMS may take a broad and potentially tiered (hby specific
region) approach to begin developing the new regulatory regime for alternate crnergy-
related uses of the OCS.

N, Balancing environmental considerations with rational cneray necds,

The balancing micchanisms inherent in the Nationa! Environmenial Policy Act and the
Federal Power Act are good models for weighing costs and henafits of an action. MMS
shouid develop procedures for cstablishing priorities, conferring with stakeholders,
companng melhodologics, and arbitrating stakeholder differences.
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14 What iypes and levels of environmental information should MMS regutre for o
project?

Natural resource assessments already required under the Endangered Specics Act, NEPA,
and other laws for programs and projects should contain sufficiently detaiied and
comprehensive information, cormmensurate with the size, scope, and anticipated impacts
ot stakcholder conflicts. The scoping process sct forth in NEPA establishes project-leve]
thresholds for information needs and analysis, MMS should relv on NEPA, or a NEPA-
hike format, to determinge ticrs of information requirements. Upnfrent discussions will
ensure that all tssucs and resources are included in environmental analyses, and that key
data gaps arc addressed through cooperative efforts that will move MMS toward
decisions that respect all concerms,

13, What tvpes of site specific studies should MMS requive? When should these studies
he conducied?

Bascd on a preliminary assessment and pre-consultation communications with resource
agencics, the timing and nature of site-spoci{ic studics can be determined. Some studies,
or perhaps literature reviews, may apply to more than one project or project type. Open
discussions early could add efficiencics across energy sectars. By definition, sitc-specific
studies require a projcct deseription and some level of understanding ol the unigue set of
environmental, ccosystem. and natural resource valucs under cxamination. These studies
should commence at the point where & conceptual design is deemed acceptable to MMS,
after pre-consultation with resource agencies.  Studies shouid be carricd out in paraliel
with feasibility-leve! engineering design. MMS should estabiish review, evaluation, and
consultation time frames that ofTer reasonable opportunities for review by resource
agencies. In addition, MMS should require site-specific bottom habrtat surveys of all
sensitive offshorc arcas under consideration for development prior (o providing acecss
rights to OCS lands. Depending on location, similar studics may be needed for the water
column or surface waters. NOAA recommends that MMS identify studies, establish
methods, conduct rescarch, and analyze datz in an open and collegial manner (hat
C?TCOLEFE.gCS CONEENSUS.

14. What should be the goals and obfectives of monitoring, mitigation. and enforcement?
Once an activity is permitted, monitoring is critical for evaluating impacts. NOAA
recommends the establishment and approval of monitoring plans as a permit requirement
for apphicants and the costs borne by the permit helder. All manitoring plans must be of
sulficient frequency, scope, and scientific integrily to satisfy federal data quality, pecr
review, and conflict of interest requirements, Their intended use would include
evatuation of short-term impacts on resources and uses and to provide information for the
development of long-term impact assessments.

Considering all respective resources under various statutery authorities and lawful
Jurisdictions, MMS should establish a mitigation goal to olfsct project impacts that
cannot be satisfactorily reduced or ehimmated. Mitigation formulas are evolving and
frighly influenced by mumerous factors including but not limited to: nature and extent of
impects; regional customs or norms; availability of suitable mitigation alternatives; cost

A3
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and benelits produced by mitigation; level of environmental sensitivity; and ecosvsiem
resilience altered by the activily.

An enforcement goal should seek to ensure effective compliance with all relevant laws of
the United States including ail federal. state, and local jurisdictions.

13, What types of impacts are of concern? What are effective appraoaches for mitigating
impacts? How can mitigaiion effectivencss and complivnce with federal environmental
statutes he assersed?

Impacts of Concem:

»  Any impact which reduces the quality and/or quantity of Hving marine resources.
These impacts may include direct or indirect pliysical, chemical, or biological
alterations of the waters or substrate and loss of. or injury to. benthic organisms, prey
specics and their hahital, and other ccosystem components. Adverse effects 1o Fiving
marine resources may result from actions occurring within or outside of the resource
and may include site-specific or area-wide impacts, including individual, cumulative,
or synergistic consequences of actions.

»  Section 388 of the Energy Policy Act does not apply to any area on the OCS within
the exterior boundartes of any unit of the National Park Systern, National Wildlife
Reluge System, or National Marine Sanctuary Systent, or any National Monument.
NOAA belicves that MMS should consider impacts to all state and federal marine
protected areas. While MMS may not authorize an altemate energy-related use
within a National Marine Sanctuary (Sanctuary), the regulations should also consider
foreseeable collateral or boundary impacts to a Sanctuary resulting from encrgy
development from sources other than oil and gas on the OCS,

* Devices thal use the energy of the wind, waves, tides, or ocean thermal gradients m ay
create unintended impacts to living marine resources. Disturbance to (he seabed and
benthic comnrunities, noise. entanglement potential for marine mammals and sca
turtles, and aesthetics are all examples of impacis that MMS should consider.

*  Activitics assacrated with an allemate eneryy-relaled use of the OCS. e Lo
construction-related or site survey activities, can produce sound that potentially
causcs lcthal or stress-related impacis 10 marine mammals and fsh.

*  Activitics that cause physical injury or mortalily to maring mammals, amghibians,
fish, invertebrates. and plant species

* Allerauon of physical or chemical makeup of the local or regiona! environment which
dogrades habitats or diminiskes biological productivity in a significant manner

» Projccts that have the potential to affect nutrient cxchange, sediment movement,
primary productivity, and species movement and mmgration

* Loss of rescurce access by established user groups

Mitigution Approaches:

* Reduce the scope. duration, and/or intensity of activity

Relocste activity to & less sensitive arca

Restrie! operations to avoid or minimize impacis

Modify or redesign project to reduce anticipated impacts

fdentify suitable off-site habitat restoration of sufficient kind and extent

® 5 & &
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* Esiablish ¢ffective monitoring, reporting, and compliance mechanisms

e Back up mitigation measures wilh enforcement capability

+  Set up standard review procedures with measurable and specific requiremernts and
expeclations for compliance and enforcement

« Have ability to revoke permits/ticonses and shutdown operations where permit
conditions are not in compliance

16, What regidaton: program clements lead to effective enforcement of environmentul
reguirements?

Thus 1s highly dependent on the specific statutory authorization governing any given set
of envirornmental compliance issucs, For NOAA, see the list of statutory mandates
carfier in this memo. Regulatory program elements where eomphance and enforcement
terms are clearly spelied out in advance are most Hikely w lead to effective program
adminigtration over time,

17, How should emvironinental management svstems e monitored (hy applicant, MMS,
or an independent third party)? What should he the MMS roles versus the roles of
industry for ensiing appropriaie oversight and governance?

The industry should bear ultimate responsibility for compliance with all laws, statutes,
and regulatory avthoritics, and MMS should ensure that all applicable consultations are
carried out and permits obtained. Howsver, government oversight is nceded to ensure
compliance and cenforeement is cffectively administered. MMS should construct a
system whereby environmental management can be adapted (o projects on a case-by-case
basis, using judgment about all the (actors surrounding a particular project as a guide to
establishing appropriaic governance mechanisms. For some projects, little or no
oversight may be required, while other projects may require close government (ot third-
party) scrutiny. it 1s usually best for all parties lo participate in discussions about
monitoring protocols, roles, costs, cie. so resulis are accepted and applied with minimal
dispuic,

Operational Activities

0. Permitting pilot projscts

Az slaled above, the Allernate Energy Program wiil manage the implementation of
various iew or emerging technologics with limited implementation in the marine
cnvironment. Given these circumstances, we have incomplete knowledge of the
wechnologies” {ull impacts on living marme resources. Consequently, NOAA cncourages
MMS 1o oroceed in a precautionary manner (see Appendix 1) by using pilof projests o
mplemant these new lechnologies under the variable canditions of disparate jocations.

(). Protecting envirgnmental resources during construction, production, and removal

Please see comments regarding poicntial impacts ol concern stated above. NOAA
cneourages MMS to consult with NOAA earlv in the process 1o delermine methods {or

12717
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avoiding, minimizing, and/or mitigating potential impacts to Hving marine resources
during construchion., produciion, and romoval.

NOAA requests that the regulations recognize potential impacts to maring mammals from
noise associated with an allemate energy-related use of the OCS, e.g., construction-
rclated or sife survey activities. NOAA requests that MMS consult with NOAA,
particularty the National Marine Sanctuary Program and National Marine Fisherics
Service’s (NMFS) Protected Rescurces Program. prior o an applicant conducting noisc-
relaled actvities related (0 an altemnate encrav-related use, These consultasions ars
important to minimize or climinate any adverse impacts on Sanciuary or marine mammal
resources or qualities when activities are near the boundaries of any Sanctuary or ncar
marme marmnmais.

MMS should analyze decisions far the removal of existing OCS structures on a case-hy-
case hasis. Ecological impacts on specics and their habitat from removals wiil depend on
the degree of removal (complete, partial, topple). removal method used, and associations
of maring communitics to the structure. Specifically, removals involving explosives have
caused harm and fatalities Lo fish, marine mammals. and sca turtics (hrouzh concussions
and damagce to auditory systems,

Lise and Remova! of Existing OCS Fucilities

Aquaculiure
NOAA sees the potential utility of using offshore oil and gas platforms as operational

bases for offshore aquacullure projects, NOAA views the approach described in the
ANPR Tor alternate uses of OCS facilitics as complementary to our work with respeet to
offshore aquaculture.

NOAA has worked closely with the Department of the Interior and MMS on fangoage
included 10 the Administralion’s National Offshore Aquaculture Act of 2005, which
would avthorize the Department of Commerce to establish a permitting system for
offshore aquaculture. The Administration”s bill is being considered in the current
Congress as S, 1195,

Through NOAA™s work to develop regalatory guidelines for the aguaculiure program.
NOAA has compiled detailed information and research that could e beneficial to MMS
in deveioping its regulatory process. NOAA cncouragcs MMS to explore opportinitics
for interagency cooperation and datfa sharing that can save resources and provent
duplication of effors,

Rizs (o Reels

NOAA Believes there may be significant value in allowing decommissioned oil and gas
platforms {o remain in constal waters or the BEZ for use as artificial recfs, NOAA notcs
that the Gulf of Mexico and Califernia cumently possess z siznificant number of oil and
gas platforms. While there is a weli-established rigs 1o reefs program in the Gulf of
Mexico that provides important benefiis 1o marine specics, NOAA recognizes that
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platforms located in federal and stale waters off of California may prove similarly
beneficial. For example. the evidence suggests that these structures may provide
important habitat 1o a number of overfished species managed under the Magnuson-
Stevens Fishery Conservation and Management Act. and may also provide impertant
habitat for other juvenile fish, invertebrates and marine 1ife 1n and around the platforms.
NOAA encourages MMS to consider, on a case-by-case basis whether these platforms
could be converied into artificial reefs, and is willh g to work with MMS, other {ederal
and state agencics and interested stakehelders to pursue an altemative regulatory
framework to support this endeavor.

Einancial Responsibitities ol Alternate Use Permit Holdars

NOAA is concerned about the costs associated with platfonm use, maintenanice, and
decommissioning for new offshore industrics and seeks clarification from MMS
regarding financial responsibilitics for alternate use permit holders. NOAA notes that
new offshore industrics have less access 1o capital than the ol and gas industry. MMS
should consider this issue when developing guidetines for technology an( safetv
requirements. contingency planning. and “pre-qualification neasures.”

Costs of Decommissioning OCS Strugiures

NOAA recommends MMS develop a decommissioning account for QCS structures that
would build during the lifetime of a project. and would be held in escrow until the end of
the project's expected life, The Nuclear Regulatory Commission uscs a similar
mechamism. Such an account should be based on reasonable estimates of lifespan and
projected costs of decommissioning and would preclude a sifuation in which a company
goes bankrupt, leaving decommissioning activities a burden on taxpayers,

Payments and Revenues

Management cosls should be recovered from permit applicants through foes, royaities on
use. and/or a combination of both. In addition o secking to recoup its administrative,
operating, monitoring, and enforcement costs, MMS should collect resource rent, ata
sufficient rate to compensate society for the costs of opportunitics foregone by permitting
a particular activity that uses or impacts a public trust resource.

Coordination and Consultation

NOAA recommends that MMS consider adopting ecosystem-based approaches to
management. as appropriate. Such measures could inciude innovative ways of
coordinating with other local, state and federal agencies. Forexample, in thcz Southeast
Region such regionally-focused coordination msazh* oe effected through organizations
such as the Southeust Aquatic Resources Partiership and the Gmf”of\ficww Alliance
Other regionally-based organizations, ncluding the Gulf, South Atlantic and Carlbbean
Fishery Management Councils, as welj as the Gulf Staim and Atlantic States Marine
Fis heries Contmissions, should he actively sought out by MMS as partners in developing
virgnments) management systems that comploment ongoing scosysiom-based
g?pmadﬁ%
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NOAA encourages MMS to develop a predictable and transparent process for the
Alternate Energy Program such as the one used for the OCS Oil and Gas Leasing
Program. To facilitate the consultation requiremients of NOAAs statutory authorites,
NOAA welcomes an open dialogue with MMS to determine options for integrating
environmental and resource review processes for Alternaic Energy Program activities,
As staled above, this dialogue could also effectively address the larger issues of
implementing a comprehensive and coordinated ocean management regime.

The nature of living marine resources and potential impacts to them may vary from
region to region. NOAA cncourages MMS to work closely with our regional offices to
determine an cffective process for evaluating projects under our stetutory authoritics, In
addition, regional Fishery Management Councils overses the management of fishery
resourees within the exclusive economic zone. NOAA cncourages MMS to involve the
Councils in its process as activities conducied in the OCS region can have impacts on the
ntegrity of fish habitat and thus healthy fshery resources. Counetl websites are listed at;
htip:/feww nmfs noas.vov/couneils.htm.

NOAA POINT OF CONTACT FOR COORDINATING WITH MMS ON THE
ALTERNATE-ENERGY RELATED USES ON THE OCS ANPR

Overall NOAA Contact:

Carla Suilivan, NOAA Senior Policy Advisor

Commerce Representative to MMS Outer Continental Shelf Policy Commtittee
Department of Commerce

14th & Constitution NW, HCHE, Room 5810

Washmgton, DC 20230

202-482-5921

carla.sullivan@inoas.gov

NOAA’s National Ocean Service (general NOS and CZMA):

David Kaiser, Senior Policy Analyst

Office of Ocean and Coastal Resource Managoment

National Cceanic and Atmospheric Administration

Coastal Response Research Center, University of New Hampshire
246 Gregg Hall, 35 Colovos Road

Duvham, NH 03824-3534

603-862-2719

david. xaisariinoas. cov

NOAA’s National Ocean Service: {Notional Marine Sanctuary Program):

Jennifer Harris, Program Avalvst
National Marine Sanctuary Pragram

ok
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NOAA National Ocean Service

1303 East-West Hwy., Room 11164 (N/NMS)
Silver Spring. Marviand 20910

301 7133125 x28%

jennifer. hams@inopa.gov

NOAA s National Marine Fisherfes Service (Palicy):

Mark Holiiday, Direclor

Office of Policy

NOAA National Marine Fisherics Service
{315 East West Hwy, 88MC3, Room 144351
Silver Spring. MD 20910

J01-713-2239 Cxt. 120

mark. holidaviinoag. cov

NOAA s National Marine Fisherics Service (Habitat):

Thomas Biglord, Chief

Habitat Protection Division

NOAA Nationa! Maring Fisheries Service

1315 East-West Highway, SSMC3, Roont 14100
Sitver Spring. MD 20910

301-713-4300 x137

thomas.bigford@inoaa.coy

NOAA s National Manne Fisheries Service (Protecied Resources):

Donna Wieting, Chicf

Marme Mammal Conservation Division

Office of Protccted Resources, NMFS (F/PR2),
1315 East-West Highwav, SSM(C3

Silver Spring. MD 20910

301-713-2232 %108

donnewicting@inoa sav

NOAA™s National Marine Fisherics Service { Aguaculture):

Michae! Rubino, Manager

NOAA Aguaculture Program

NOAA National Manne Fishenes Service
1315 East-West Highway, SSMC3

Silver Spring. MD 20910

301-713-9079

michael. mbino@ineaz. ooy




gp/2e/2886 85:37 IRI7131943 MMED AA PAGE 17/17

APPENDIX ]
PRECAUTIONARY PRINCIPLES OF OCEAN POLICY

Marine ecosystoms will aimost always be more complicated than can be fully understood.
The Hrmitations of scientific knowledye will make i impossible Lo predict with absolute
certainty the future state of any ecosystom or o anderstand the forees that created an
observed state, Given this uncertainty. policy decisions on alternate cnergy uses in the
OCS should adopl & precautionary approach that limits risk that policy choices will not
achieve desired goals and objectives, or that nolicy choices will foreclose ot irreparably
preciude future actions if current policy outcomes arc uncertain. Criteria used
internationally in adopting a precautionary approach to ocean policy include:

e If the potential impact of an action is uncertain, piiority should be given to
maintaining ccosystem health and productivity.

« Incompleic information on possible mmpacts should not be uscd as a reason {or
POStpONing precaulionary measures intended to reduce or avoid unacceptable
jovels of change or to prevent serious or irreversible cnvironmental degradation of
the oeeans.

« Inthe application of the precautionary approach, public and private decisions
shoutd be guided by:

o Carcful cvaluation to ensure that changes arising from 2 Usc or uses
rematn within limits considered acceptable, to avoid, wherever
practicable, scrious or ireversible damage to the environment; and

o Assessment of the risk-weighted consequences of various options.

o [fthere is arisk of serious and irreversible environmental damage resulting from
an ocean use, that use should be permitted only if the demage can he rtigated, or
1 is Timited in its extent. and there is an overriding net community benefit from
the use:

& The higher the risk of unaceeptable levels of change or of scrious or
frraversinle environmental damagg, (the more conservative should be the
measures required to reduce that risk,

o Ocecan users carry a responsibility 1o assure the ccological sustamability of
their operations and an obligation 1o identify and implemant precautionary
Measures.



